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ALL APPEARANCES WILL BE BY ZOOM 
 
For matters where an appearance is required, the parties should appear by Zoom unless told 
to appear by another method. For all other matters, if argument is requested appearances will 
be by Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 
argument is requested and include specification to be argued.. 
 
Zoom hearing information 

https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFId
z09 
 
 

Department 09 

 
   

  

 
    

1. 9:00 AM CASE NUMBER:  MSC17-00286 

CASE NAME:  AFFINITO  VS.  AFFINITO 
HEARING ON MOTION TO SUBSTITUTE MICHAEL JAMES GUITARD AS DOE 4 
FILED BY PLAINTIFFS 
*TENTATIVE RULING:* 
 
 Plaintiffs’ motion to substitute Michael Guitard into this action as DOE 4 is denied.  
There are four fully independent grounds for this ruling. 
 
 A. Beyond The Three-Year Deadline For Service. 
 
 The first ground for denying plaintiffs’ motion is that it was made beyond the three-
year deadline for service of process.  (Code Civ. Proc., § 583.210, subd. (a).)  The three-year 
deadline is applicable to DOE defendants: 
 

A plaintiff must serve “a defendant within three years after the action is 
commenced against the defendant.”  (§ 583.210, subd. (a).)  “[A]n action is 
commenced at the time the complaint is filed.”  (Ibid.)  Dismissal is mandatory 
where a plaintiff fails to serve a defendant within the statutory time limits.  
(§ 583.250, subd. (b).)  The three-year rule applies where the defendant 
seeking dismissal was served as a Doe defendant named in the original 
complaint, later amended to show his or her true name.  (See Higgins v. 
Superior Court (2017) 15 Cal.App.5th 973, 982 [224 Cal. Rptr. 3d 11]; Lesko v. 
Superior Court (1982) 127 Cal.App.3d 476, 481–482 [179 Cal. Rptr. 595].)  
In short, a plaintiff has three years from the date of filing the complaint to 
identify and serve a Doe defendant.  (Higgins v. Superior Court, supra, at 
p. 982.) 
 

(Inversiones Papaluchi S.A.S. v. Superior Court (2018) 20 Cal.App.5th 1055, 1061.)  
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This action was commenced on February 17, 2017.  The deadline for service of 

process expired on February 18, 2020.  Accordingly, the Court has no jurisdiction to allow a 
DOE amendment at this late date.  (Code Civ. Proc., § 583.250.) 
 
 B. Unreasonable Delay. 
 
 The second ground for this ruling is that plaintiffs’ motion is egregiously untimely.  
The motion is set for hearing six court days before the issue conference, and two months 
before (1) the trial date, and (2) expiration of the five-year deadline for bringing cases to trial.  
(See Code Civ. Proc., § 583.310.)  
 

The Court has “broad discretion” to deny a motion for leave to amend based on 
unreasonable delay.  (P&D Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 
1332, 1345.)  Further, under section 128 of the Code of Civil Procedure, the Court has 
inherent discretionary power to “provide for the orderly conduct of proceedings before it ...”  
(Code Civ. Proc., § 128, subd. (a)(3).  See, People v. Alvarez (1996) 14 Cal.4th 155, 209.)  
There is no conceivable way, consistent with due process, that a new defendant could be 
brought into this action at this late date.  Accordingly, even if the Court had jurisdiction to 
allow a DOE amendment after expiration of the three-year deadline for service of process, 
the Court would exercise its discretion to deny plaintiffs’ motion. 

 
C. Futility. 
 
The third ground for denying plaintiffs’ motion is that granting the motion would be a 

futile act.  Plaintiffs frankly acknowledge that it is highly unlikely they will be able to serve 
Michael Guitard a second time, assuming for purposes of argument that their first attempt at 
service on Mr. Guitard — the service of a trial subpoena — was valid.  (Panto Dec., filed on 
5-16-22, ¶¶ 9-10.  See also Memorandum, filed on 5-16-22, p. 7, lines 19-20 [“[g]iven 
defendant Rurik’s history of evasiveness, Plaintiffs believe that they will be unable to effect 
personal service on Mr. Guitard more than once”].) 

 
D. The Hague Convention. 

 
 The fourth and final ground for denying plaintiffs’ motion is that Michael Guitard is a 
resident of The Cayman Islands, a British overseas territory listed by the UN Special 
Committee of 24 as one of the world’s 16 non-self-governing territories.  Yet plaintiffs have 
failed to brief the issue of whether the Hague Convention applies, and if so, whether they are 
prepared to serve process on Mr. Guitard in compliance with the Hague Convention and the 
laws of The Cayman Islands.  Indeed, plaintiffs seem to have no awareness of the 
complexities that service on a foreign resident can present.  (See e.g. Inversiones, supra, 
20 Cal.App.5th at 1064-68 [service was invalid under the Hague Convention and Columbia 
law].)  The Court would not allow plaintiffs to bring a foreign resident into this action unless 
the Court received some reasonable assurance that plaintiffs had researched the question of 
how to serve a resident of The Cayman Islands, and so were prepared to effect valid service 
of process under governing international law. 
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2. 9:00 AM CASE NUMBER:  MSC17-00286 
CASE NAME:  AFFINITO  VS.  AFFINITO 
HEARING ON MOTION FOR DIRECTED VERDICT AGAINST RURIK DEFENDANTS 
FILED BY PLAINTIFFS 
*TENTATIVE RULING:* 
 
 Plaintiffs move for a directed verdict against the Rurik defendants, who are in default.  

This motion is denied.   

 A. Defendant Michael Affinito’s Opposition. 

 The Court has not considered defendant Michael Affinito’s opposition.  This is 

because defendant has not demonstrated that he has standing to raise opposition arguments 

on behalf of defaulted co-defendants. 

 Plaintiffs should be aware, however, that this lack of standing is a two-edged sword, 

and that what plaintiffs would appear to be attempting to accomplish here cannot be done: 

to obtain findings in a default judgment against the Rurik defendants that could somehow be 

used against defendant Michael Affinito.  Whatever default judgment plaintiffs may ultimately 

obtain against the Rurik defendants, that judgment will not be admissible in the upcoming trial 

against defendant Michael Affinito, and will not have issue preclusion effect against defendant 

Michael Affinito. 

 B. The Merits. 

The Court denies plaintiffs’ motion for a directed verdict on three fully 

independent grounds. 

  B-1. No Statutory Authority. 

The first ground for denying plaintiffs’ motion is that there is no statutory authority 

for bringing a motion for a directed verdict before a jury trial has commenced.  Plaintiffs’ 

motion is more in the nature of a procedurally defective motion for summary judgment or 

summary adjudication. 

Section 630 of the Code of Civil Procedure provides in pertinent part as follows: 

(a) Unless the court specified an earlier time for making a motion for 

directed verdict, after all parties have completed the presentation of all 

of their evidence in a trial by jury, any party may, without waiving his or 

her right to trial by jury in the event the motion is not granted, move for 

an order directing entry of a verdict in its favor. 

 [Emphasis added.] 

This is a motion to be made during a jury trial.  The reference to making the motion at 

“an earlier time” can only reasonably be interpreted as meaning an earlier time during trial.  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
HEARING DATE:  06/20/2022 

4 

 

Section 630 is part of a chapter of the Code of Civil Procedure entitled “Trial By Jury.” 

 Plaintiffs have cited no decision in which a plaintiff was allowed to make a motion for a 

directed verdict before a jury trial had begun.  If no jury has been empaneled, how can the 

Court direct a jury verdict?  The decisions that plaintiffs do cite are distinguishable, because 

they all dealt with motions made after trial had commenced. 

 Thus, the Walters decision addressed a motion for a directed verdict in the following 

procedural context: 

The cause was tried before a jury.  After all the evidence was in, the trial court 

directed a verdict for the plaintiff.  From the judgment based thereon the 

defendant has appealed. 

(Walters v. Bank of America Nat'l Trust & Sav. Asso. (1937) 9 Cal.2d 46, 48-49.)  

The Robbins decision had the following procedural context: 

The jury, after a nineteen-week trial and six days of deliberation, returned a 

nine to three general verdict against Robins for $ 600,000 general damages, 

exonerating the other defendants and, on a special verdict, found plaintiff did 

not contribute to her injuries.  Defendant Robins then moved for a directed 

verdict on the bifurcated punitive damage issue.  The motion was granted.  

Judgment on the verdict was entered and after the new trial motions of both 

plaintiff and defendant Robins were denied, these appeals followed.  

[Emphasis added.] 

(Hilliard v. A. H. Robins Co. (1983) 148 Cal.App.3d 374, 386.  See also Eucasia Schools 

Worldwide, Inc. v. DW August Co. (2013) 218 Cal.App.4th 176, 180 [“[d]uring the jury trial, 

appellant made a motion for a directed verdict in its favor on the cause of action for breach of 

contract “]; County of Kern v. Sparks (2007) 149 Cal.App.4th 11, 16 [“[a] jury was sworn and 

trial commenced”]; Magic Kitchen LLC v. Good Things Internat., Ltd. (2007) 153 Cal.App.4th 

1144, 1148 [“[p]laintiffs' trade dress claims were presented to a jury”].) 

  B-2. The Rurik Defendants Are In Default. 

The second ground for denying plaintiffs’ motion is that the Rurik defendants are in 

default.  The proper procedure is for plaintiff to submit a default package, or to conduct a 

default prove-up hearing, and thus obtain a default judgment.  Plaintiffs’ attempt to seek a 

directed verdict against the Rurik defendants makes no sense conceptually because there is 

generally no “trial” of claims against defaulted defendants — much less a jury trial.  In fact, 

that is the core of what it means to be in default: that claims are decided without a trial. 

Plaintiffs appear to contemplate that they will obtain some kind of ruling by means of 

this motion — the precise nature of the ruling they seek is unclear — “with damages reserved 

for the jury to determine.”  (Opening Memorandum, p. 7, lines 1-2.)  While the Court has 

discretion to empanel an advisory jury to assess damages against a defaulted defendant, 

the Court declines to exercise that discretion in the case at bar.  (See Code Civ. Proc., § 585, 

subd. (b) [“[i]f the action is for the recovery of damages, in whole or in part, the court may 
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order the damages to be assessed by a jury”].)  There are two reasons. 

First, plaintiffs cannot obtain a default judgment in an amount in excess of the dollar 

amounts claimed in the Third Amended Complaint.  (See Sass v. Cohen (2019) 32 

Cal.App.5th 1032, 1041 [“[a] default judgment that awards relief beyond the type and amount 

sought in the operative pleadings is void”].)  Plaintiffs allege that the precise dollar amount of 

their damages — the balance due under two loans — is $756,000.  (See TAC, ¶ 79 [Fifth 

Cause of Action] and ¶ 109 [Ninth Cause of Action].)  There are no complex damage issues 

that would justify empaneling an advisory jury. 

Second, allowing two trials to proceed simultaneously — a contested jury trial 

against defendant Michael Affinito and an uncontested advisory jury trial as to the Rurik 

defendants — would substantially and prejudicially confuse the jury.  The Court will not allow 

that to happen. 

Plaintiffs’ reply memorandum illustrates the kind of problems that would arise if the 

two trials were to proceed simultaneously.  Plaintiffs argue that defendant Michael Affinito 

cannot object to the evidence submitted in support of plaintiffs’ motion, even though much of 

that evidence is obviously inadmissible, because defendant lacks standing to do so.  What if 

this happened at trial?  The Court would have to instruct the jury that such evidence was 

inadmissible as to defendant Michael Affinito but admissible as to the Rurik defendants.  This 

would obviously be confusing to the jury, and grievously unfair to defendant Michael Affinito. 

In sum, if plaintiffs want a default judgment against the Rurik defendants, they shall 

either submit a default package or set a new date for a default prove-up hearing.  At trial, 

plaintiffs may offer competent and relevant evidence related to the Rurik defendants as part 

of their case against defendant Michael Affinito, but plaintiffs will not be allowed to try any 

aspect of their claims against the Rurik defendants before the jury. 

  B-3. Plaintiffs Fail To Articulate What Specific Relief They Seek. 

The third ground for denying plaintiffs’ motion is that plaintiffs fail to intelligibly 

articulate the nature of the relief they seek.  Plaintiffs at first appear to be seeking some kind 

of order — perhaps something in the nature of a summary adjudication of issues — that the 

Rurik defendants are liable under plaintiffs’ causes of action for fraud, breach of fiduciary 

duty, and aiding and abetting.  Perplexingly however, plaintiffs then ask that the jury be 

instructed on the elements of those same causes of action: 

 “Plaintiffs request CACI 1901 [elements of concealment fraud] be given to the 
jury.”  (Opening Memorandum, p. 11, line 18.) 

 

 “Plaintiffs request CACI 4100 and 4101 [elements of breach of fiduciary duty] 
be given to the jury.”  (Opening Memorandum, p. 12, line 24.) 

 

 “Plaintiffs request CACI 3610 [aiding and abetting] be given to the jury.”  
(Opening Memorandum, p. 14, line 3.) 
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Setting aside the fact that plaintiffs’ claims against the Rurik defendants will not be tried 

before a jury, if plaintiffs are seeking a directed verdict on those claims, why are plaintiffs 

also seeking to have the jury instructed on the elements of those claims? 

 Plaintiffs’ lack of conceptual clarity is illustrated by the proposed order they submitted 

with this motion.  The only substantive language in the order is the following single sentence: 

Plaintiffs’ Motion for Directed Verdict on causes of action Nos. 5 (Fraud), 

7 (Fiduciary Breach) and 9 (Aiding and Abetting) as stated in Plaintiffs’ Third 

Amended Complaint is GRANTED. 

What does this mean?  It is not a judgment.  There are no findings of law or fact.  Having read 
plaintiffs’ motion very carefully, the Court still does not understand what plaintiffs hope to 
accomplish by means of the motion that they couldn’t accomplish more efficiently by means 
of a default judgment. 

 
 

  

 
    

3. 9:00 AM CASE NUMBER:  MSC19-02156 
CASE NAME:  WOOD WARREN  VS.  MURPHY 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Continued by the Court to June 27, 2022.  
 

 

  

 

 
    

4. 9:00 AM CASE NUMBER:  MSC19-02156 
CASE NAME:  WOOD WARREN  VS.  MURPHY 
HEARING ON SUMMARY MOTION  JUDGMENT 
*TENTATIVE RULING:* 
 
Continued by the Court to June 27, 2022.  
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5. 9:00 AM CASE NUMBER:  MSC20-00876 
CASE NAME:  TURNER  VS.  MDRZ GHABEN PINOLE 
MOTION  TO SET ASIDE DISMISSAL & FOR LEAVE TO FILE 1st Amended COMPLAINT 
*TENTATIVE RULING:* 
 
The unopposed motion to set aside the dismissal and for leave to file a First Amended 
Complaint is granted for the reasons specified in the motion.  The clerk shall file the First 
Amended Complaint. 

 
 

  

 
    

6. 9:00 AM CASE NUMBER:  MSL17-04262 
CASE NAME:  STATE FARM  VS.  HART 
MOTION  TO VACATE DISMISSAL & ENTER JUDGMENT 
*TENTATIVE RULING:* 
 
Plaintiff filed a motion to vacate the dismissal and enter judgment, seeking to enforce a 
stipulated settlement.  The parties previously stipulated to a settlement of this case in the total 
sum of $5,707.63, and they agreed that the court would retain jurisdiction to enforce its terms. 
(Pl. Exh. A, passim).  The court previously dismissed the case on November 5, 2019, but it 
retained jurisdiction to enforce the settlement pursuant to Code of Civil Procedure section 
664.6.   
 
While defendant eventually made payment in the amount of $3,651.63, he then failed to make 
further monthly payments as required by the terms of the settlement agreement. (Reese Decl. 
p. 2, lines 11-13). Pursuant to its terms, upon default the defendant would be responsible for 
the entire balance owed, less any payments made to date.   
 
The balance now due is the principal sum of $2,056 (i.e., the settlement amount minus prior 
payments), and costs in the amount of $60.   
 
All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have been 
met.   
 
Accordingly, the court will execute and enter judgment for $2,116.00. 
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7. 9:00 AM CASE NUMBER:  MSL19-02088 
CASE NAME:  STATE FARM  VS.  MUKHAR 
HEARING ON MOTION TO VACATE DISMISSAL & ENTER JUDGMENT 
*TENTATIVE RULING:* 
 
Plaintiff filed a motion to vacate the dismissal and enter judgment, seeking to enforce a 
stipulated settlement.  The parties previously stipulated to a settlement of this case in the total 
sum of $7,927.73, and they agreed that the court would retain jurisdiction to enforce its terms. 
(Pl. Exh. A, passim).  The court previously dismissed the case on September 10, 2020, but it 
retained jurisdiction to enforce the settlement pursuant to Code of Civil Procedure section 
664.6.   
 
While defendant eventually made payment in the amount of $3,183.86, he then failed to make 
further monthly payments as required by the terms of the settlement agreement. (Anderson 
Decl. p. 2, lines 13-15). According to its terms, upon default the defendant would be 
responsible for the entire balance owed, less any payments made to date.   
 
The balance now due is the principal sum of $4,743.87 (i.e., the settlement amount minus 
prior payments), and costs in the amount of $60.   
 
All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have been 
met.   
 
Consequently, the court will execute and enter judgment for $4,803.87. 

 
 

  

 
    

8. 9:00 AM CASE NUMBER:  MSL19-03540 
CASE NAME:  LENDMARK  VS.  IWUOHA 
MOTION  TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
*TENTATIVE RULING:* 
 
Code of Civil Procedure section 473(b) of the allows for a default to be vacated provided that 
the motion to vacate is filed within a “reasonable time” but no more than six months of the 
order the party proposes be vacated. In this case, the default was entered on August 28, 
2019, and the Judgment was entered on April 16, 2021. Defendant filed this motion for relief 
on February 8, 2022, which is long after the six month timeframe under the statutory 
provision. This occurs against a legal backdrop where the six month time limit is jurisdictional. 
Austin v. Los Angeles Unified School District (2016) 244 Cal. App.4th 918, 928; Solot v. 
Lynch (1956) 46 Cal.2d 99, 105-06. Since the motion was not filed within the six month 
deadline, this court is simply without the legal authority to grant the motion. 
 
Notwithstanding the fact that the motion was filed after the time limits set forth in CCP 473(b), 
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under some circumstances this court retains the authority to grant the motion on equitable 
grounds. (Rappleyea v. Campbell (1994) 8 Cal. 4th 975, 981.) Defendant has not provided 
a good reason in equity to justify the granting of its belated motion to set aside the default or 
default judgment after more than three years.   

Defendant’s motion asserts: “I was never served with a copy of the Summons and 
Complaint.” (Mot. Set Aside p. 7, lines 7-8).   

Despite this assertion, defendant does not disclaim that she lived at the address in Pittsburg, 
California, which is indicated on the proof of service. (Pl. Proof of Service, Filed August 29, 
2019)  What is more, the proof of service states that defendant Happiness Iwuoha was the 
individual personally served with the documents. A description of the individual is included. 
Defendant does not disclaim that the physical description does not match her own, in any 
aspects. Added to these points are the fact that no proof of service is attached to defendant’s 
motion, which necessarily precludes the plaintiff from challenging the statements by 
defendant and opposing the motion.   

Even assuming that the court were to overlook the failure to comply with the six month filing 
deadline, and could consider whatever equitable reasons as described in the Rappleyea 
opinion, this court finds that there is no substantial equitable reason to grant the motion. 

For these reasons, defendant’s motion to set aside the default and default judgment 
is denied. 

 
 

  

 
    

9. 9:00 AM CASE NUMBER:  MSL20-03851 
CASE NAME:  BOJORQUEZ  VS.  HISSEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
*TENTATIVE RULING:* 
 
The hearing date is vacated in light of the representation to the court that the case 
has settled. 

 
 

  

 
    

10. 9:00 AM CASE NUMBER:  MSL21-03718 
CASE NAME:  WELLS FARGO  VS.  BURTON 
MOTION FOR JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
The standard for granting a motion for judgment on the pleadings is essentially the same as 
that applicable to a general demurrer.  (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 
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1057, 1064.)  

As a consequence, it may be granted if, from the pleadings, together with matters that may be 
judicially noticed, it appears that a party is entitled to judgment as a matter of law.  (Code Civ. 
Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & 
Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.)  As such, a motion for 
judgment on the pleadings involves the same type of procedures that apply to a general 
demurrer.  (Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 
Cal.App.4th 1056, 1061; Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.)  
In considering a motion for judgment on the pleadings, courts consider whether the factual 
allegations, assumed true, are sufficient to constitute a cause of action.  (Fire Ins. Exchange 
v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452-453.)  Also, like a demurrer, a motion for 
judgment on the pleadings does not lie as to only part of a cause of action.  (Fire Ins. Exch. v. 
Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil & Brown, Cal. Practice Guide: Civ. Pro. 
Before Trial (The Rutter Group 2008) p. 7:295.) 

Plaintiff’s Complaint contains various causes of action, asserting money owed from both 
breach of contract and common counts. (Pl. Complaint, passim., filed December 10, 2021). 
Defendant “admits that all of the statements of the complaint…are true….” (Def. Answer, p.1, 
filed December 15, 2021). 

For these reasons, the motion for judgment on the pleadings is granted.    

Judgment will be entered for the principal sum of $6,478.74, and court costs of $285.00, for a 
total judgment in the sum of $6,763.74. 

 
 

  

 
    

11. 9:00 AM CASE NUMBER:  MSL21-03718 
CASE NAME:  WELLS FARGO  VS.  BURTON 
FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
The case management conference is vacated. 
 

 

  

 
    

12. 10:00 AM CASE NUMBER:  MSL20-01432 
CASE NAME:  CITIBANK VS. PINEDA 
COURT TRIAL  (1 HOUR) SHORT 
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in the 
imposition of sanctions. 
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13. 10:00 AM CASE NUMBER:  MSL21-01324 
CASE NAME:  DISCOVER  VS.  SIBAL 
COURT TRIAL (1 HOUR) SHORT 
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in the 
imposition of sanctions. 

 
 

  

 
    

14. 9:00 AM CASE NUMBER:  MSL20-03851 
CASE NAME:  BOJORQUEZ  VS.  HISSEN 
FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Parties are required to appear on September 27, 2022, at 8:30 in Department 9. 

 
 



 
 

 

 

 


